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KEELY MONROE  

FIVE THINGS EVERY 
FOUNDATION 

SHOULD KNOW ABOUT                        
ADVOCACY 

For free coaching about laws impacting nonprofit advocacy: 

advocacy@afj.org 
866.675.6229 

 
For free tools, fact sheets, and publications 

www.bolderadvocacy.org 
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Foundations can advocate for policy 
change. 1

501(c)(3) 
Private Foundation 

501(c)(4) 
501(c)(5) 
501(c)(6) 

Examples 

Tax  
Treatment 

Lobbying 
Activities 

Electoral 
Activities 

Contributions  
tax-deductible 

 Tax-Exempt 
 Tax-Exempt 

Cannot support or  
oppose a candidate 

for office 

Secondary activity 

Follow federal and  
state election law 

Tax on foundation 
and managers 

 

501(c)(3) 
Public Foundation/ 

Charity 

Contributions  
tax-deductible 

 Tax-Exempt 

Cannot support or  
oppose a candidate 

for office 

Insubstantial Part or 
501(h) 

EXTREMELY 
LIMITED LIMITED UNLIMITED 
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WHY ADVOCACY? 

What motivates you to be an 
advocate?  

•  Need for a response to an emergency or disaster 

•  Desire to maintain a regulation, law, budget 
allocation, or what is working 

•  Opposition to something in place or something 
being proposed  

•  Aspire to change people�s attitudes and actions 

•  Intent to promote understanding of root causes, to 
prompt action to prevent a problem from 
happening 
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WHAT IS ADVOCACY? 

WHAT IS ADVOCACY? 
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Organize 
Communities 

Educate 
Public 

Educate 
Legislators 

Nonpartisan 
Voter Ed. 

PARTISAN 
POLITICAL 

LOBBYING 

Encourage 
Voting 

Educational 
Conferences 

Research 

Lobbying 
Exceptions 

Change 
Corporate 

Behavior 

Skills Training 

Regulatory 
Efforts 

Litigation 

PRIVATE FOUNDATIONS AVENUES 
FOR ADVOCACY 

Organize 
Communities 

Educate 
Public 

Educate 
Legislators 

Nonpartisan 
Voter Ed. 

PARTISAN 
POLITICAL 

LOBBYING 

Encourage 
Voting 

Educational 
Conferences 

Research 

Lobbying 
Exceptions 

Change 
Corporate 

Behavior 

Skills Training 

Regulatory 
Efforts 

Litigation 

“PUBLIC FOUNDATIONS” AVENUES 
FOR ADVOCACY 
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2 foundations and 501(c)(3) 
grantees can talk about 
what they’d like elected 

officials to do and comment 
on their official actions. 

(Remember it could be 
considered lobbying) 

POLICY 
HAPPENS! 
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1. Identify your issue and goals 

2. Be accountable and representative 
 
3. Get the facts 
 
4. Develop a strategy 
 
5. Get to know the decision-makers and 

their staff 
 
6. Broaden your base of support 

Six steps to advocacy 

Public Charities and “Public 
Foundations” may LOBBY 

 Must stay within limits set by the IRS 
!  Insubstantial part test 

 OR 
!  501(h) expenditure test 
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Private Foundations Tax on 
Lobbying  

 Private foundations pay tax on 
lobbying expenditures  

!  20% on foundation;   5% on managers 
!  100% on foundation; 50% on managers 

WHEN IS IT LOBBYING? 
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 INSUBSTANTIAL PART TEST 

1.  What is “insubstantial”? 

2.  Default test 

3.  Activities-based 

4.  Lobbying not defined 

5.  Penalty 

    or …. 

  

HOW MUCH LOBBYING FOR                        
PUBLIC CHARITIES? 

501(h) Expenditure 
Test 

Easy to Opt In - 
Form 5768 

Dollar-based Limit 

Expenditures Only 

Clear Definitions of 
Lobbying 

 

 

501(H) EXPENDITURE 
TEST! 
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501(h) Expenditure 
Test 

Easy to Opt In - 
Form 5768 

Dollar-based Limit 

Expenditures Only 

Clear Definitions of 
Lobbying 

 

 

ANNUAL EXPENDITURES OVERALL LOBBYING LIMIT 
$500,000 or less 20% 

$500,000 to $1 million $100,000 +15% of excess over 
$500,000 

$1 million to $1.5 million $175,000 +10% of excess over 
$1 million 

$1.5 million to $17 million $225,000 + 5% of excess over 
$1.5 million 

Over $17 million $1,000,000 

1.  Calculate organization’s 

2.  Overall lobbying limit   

3.  Grassroots lobbying limit is 25% of overall limit 

“Exempt Purpose 
Expenditures” 
Annual Expenditures 

(for most organizations) 
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501(h) Expenditure 
Test 

Easy to Opt In - 
Form 5768 

Dollar-based Limit 

Expenditures Only 

Clear Definitions of 
Lobbying 

 

 

? 
? 
? 
? 
? 
? 
? 
? 
? 

$? 
$? 
$? 
$? 
$? 
$? 
$? 
$? 
 

501(h) Expenditure 
Test 

Easy to Opt In - 
Form 5768 

Dollar-based Limit 

Expenditures Only 

Clear Definitions of 
Lobbying 

 

 

WHAT IS 
LOBBYING 
UNDER THE 
501(H) 
ELECTION? 
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DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 

State Legislators 
and staff 

U.S. Legislators 
and staff  

County Board 
of 

Supervisors,  
City Council 

and staff 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 
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DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 

President, governor, mayor, or other 
executive official who participates in the 

formulation of legislation. 



20 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 
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DIRECT 

communication  

legislator 

expresses a view 
about specific 

legislation 

 

GRASSROOTS 

communication 

general public 

expresses a view 
about specific 

legislation 

call to action 

SPECIAL “LEGISLATOR” RULE 
Members of the general public are “legislators.”  

Ballot Measures  

-  ballot initiatives 

-  referenda 

-  constitutional 
amendments 

-  bond measures 
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CALL TO ACTION 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 

TELLING TO CONTACT 
legislator(s) 

PROVIDING ADDRESS, 
telephone number, and/or other 

contact information of legislator(s) 

PROVIDING MECHANISM 
to enable communication  

with legislator(s) 

IDENTIFYING 
legislator(s) 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 
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DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action 
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DIRECT 

communication  

legislator 

expresses a view 
about specific 

legislation 

 

GRASSROOTS 

communication 

general public 

expresses a view 
about specific 

legislation 

call to action 

DIRECT 

Communication  

Legislator 

Expresses a view 
about specific 

legislation 

 

GRASSROOTS 

Communication 

General public 

Expresses a view 
about specific 

legislation 

Call to action NOT Lobbying 

Not Calls to Action: 
 “Learn more” 
 “Take action” 
 “Support our efforts” 
 “Get involved” 
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We cannot  
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Regulations 
 

Executive Orders 

 
Enforcement of Existing Laws 

 
Litigation 

NOT SPECIFIC LEGISLATION 
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Even when an activity does have all 
the elements of lobbying, it may not 

count as lobbying 3
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LOBBYING EXCEPTIONS 

Nonpartisan analysis, study, or research 

Request for technical assistance 

Self-defense 

Examinations and discussions of broad 
social, economic, and similar problems 

MUST 

represent full and 
fair discussion 

be broadly 
disseminated 

 

MAY 

express a view 

contain indirect 
call to action 

limit subsequent 
grassroots lobbying 

NONPARTISAN 
ANALYSIS 

LOBBYING EXCEPTIONS 
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TECHNICAL 
ASSISTANCE 

MUST BE 

invited in writing on 
behalf of 

committee 

available to all 
members of 
committee 

 

MAY 

express a view on 
Specific legislation 

LOBBYING EXCEPTIONS 

SELF-DEFENSE 

MUST  
RELATE TO 

powers and duties 

tax-exempt status 

deductibility of 
contributions 

 

SHOULD 

consult with 
attorney 

LOBBYING EXCEPTIONS 
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ANALYSIS + 
DISCUSSIONS 

NO SPECIFIC 
LEGISLATION 

blue ribbon panel 

annual reports 

early stages  
of policy 

development 

 

NO CALL  
TO ACTION 

communication 
does not include  

call to action 

LOBBYING EXCEPTIONS 

Foundations can support public 
charities that engage in advocacy and 

lobbying 4Your grantees can – and should –
advocate for issues and lobby. 
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A community/public 
foundation may EARMARK a 

grant for lobbying,  

but must count the grant 
against its own   LOBBYING 

LIMIT  

"EARMARKED" DEFINED 

“A grant by a private foundation is 
earmarked if the grant is given pursuant to 

an agreement, oral or written, that the 
grant will be used for specific purposes.” 
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General 
Support 
Grants 

Specific 
Project 
Grants 

Private foundations may not engage 
in lobbying or EARMARK a grant for 

lobbying 
but… 

Private foundations  
may FUND grantees that lobby 

$$$ 

GENERAL SUPPORT  GRANT “SAFE 
HARBOR” 

foundation is not legally 
responsible for its grantee’s 

lobbying 

Private Foundation  
does not EARMARK grant  

and… 
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"EARMARKED" DEFINED 

“A grant by a private foundation is 
earmarked if the grant is given pursuant to 

an agreement, oral or written, that the 
grant will be used for specific purposes.” 

≤ Foundation grant 

Specific project’s 
non-lobbying  

amount 

SPECIFIC PROJECT                         
GRANT “SAFE HARBOR” 

If a private foundation grant is less than or 
equal to a project’s non-lobbying component, 

the grant is not a lobbying expenditure. 
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HOW PROJECT GRANT RULE WORKS 

Restricting public charity grantees from lobbying is 
not necessary! 

MAKING GRANTS 

Be clear if giving specific project grant or general 
support grant 

If grant says it is not “earmarked for lobbying,” 
that’s good, that’s your safe harbor 
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PUBLIC 
FOUNDATIONS 

may conduct and 
fund nonpartisan 
voter registration 

drives. 

 

VOTER REGISTRATION 

PRIVATE 
FOUNDATIONS 

may not 
*earmark* funds 

for voter 
registration drives 

unless grantees do 
so on a 

nonpartisan basis, 
in five or more 
states, and in 

multiple election 
cycles. 

VOTER REGISTRATION 
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Foundations and 501(c)(3) grantees 
cannot explicitly or implicitly support or 

oppose candidates. 
 

(so risky to look forward to next 
election) 

 5
No support for or opposition to 

CANDIDATES 
running for PUBLIC OFFICE 
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CHARACTERISTICS 

 

Office created by 
statute 

 

On-going position 
 

Fixed term 
 

Requires oath of 
office 

 

Includes School 
Boards 

 

For any  
public office 

Rules that apply to print and verbal 
communications also apply to 
ONLINE COMMUNICATIONS 
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INDIVIDUAL 

PARTISAN 
ELECTORAL 
ACTIVITIES 

 
 

Personal  
Capacity Only  

 

Not on  
Company Time 

 

Organization 
Cannot Ratify Acts 

 

Have a Policy  

 

 
 

INDIVIDUAL 
PARTISAN 

ELECTORAL 
ACTIVITIES 

 
Personal  

Capacity Only  

 

Not on  
Company Time 

 

Organization 
Cannot Ratify Acts 

 

Have a Policy  
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@KeelyMonroe 
Grew up in upstate NY, left my heart in 
San Francisco, RJallday, world traveler 
day dreamer, Counsel at Alliance for 
Justice. My tweets are my own.  

 

No 501(c)(3) support for or 
opposition to CANDIDATES 
running for PUBLIC OFFICE 
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Warning Letter 
 
 

 

Excise Tax 

 
 

 

Revocation of 
Tax Exempt 

Status 
 
 

Possible PENALTIES 

What is NON-PARTISAN? 
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 FACTS AND CIRCUMSTANCES  

ISSUE ADVOCACY 

 

Lobbying/ 
Advocacy 

Campaigns 

 

Supporting or 
Criticizing 

Incumbents 

 

Legislative 
Scorecards 

 

Candidate 
Education 

 

LOBBYING & 
ADVOCACY 

CAMPAIGNS 
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 LOBBYING  
OR ADVOCACY CAMPAIGNS 

ISSUE ADVOCACY 

 

Lobbying/ 
Advocacy 

Campaigns 

 

Supporting or 
Criticizing 

Incumbents 

 

Legislative 
Scorecards 

 

Candidate 
Education 
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ISSUE ADVOCACY 

 

Lobbying/ 
Advocacy 

Campaigns 

 

Supporting or 
Criticizing 

Incumbents 

 

Legislative 
Scorecards 

 

Candidate 
Education 

 

SUPPORTING OR 
CRITICIZING 

INCUMBENTS 

SUPPORTING OR 
CRITICIZING 

INCUMBENTS 

 

Focus on Legislative 
Issues 

 

Continue Ongoing 
Support/Criticism 

 

Don’t Support/
Criticize Personal 

Characteristics 

 CRITICIZING   
OR SUPPORTING INCUMBENTS 
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 RESPONDING TO 
CANDIDATES 

RESPONDING TO 
CANDIDATES 

 

Continue to Focus 
on Your Public 

Policy Issues, Not 
the Candidate 

Don’t Comment to 
Influence the 

Elections 

Avoiding 
Mentioning the 

Name of the 
Candidate 

Don’t Criticize 
Personal 

Characteristics 
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RESPONDING TO 
CANDIDATES 

 

Continue to Focus 
on Your Policy 
Issues, Not the 

Candidate 

Don’t Comment to 
Influence the 

Elections 

Avoiding 
Mentioning the 

Name of the 
Candidate 

Don’t Criticize 
Personal 

Characteristics 

 RESPONDING TO  
CANDIDATES 

ISSUE ADVOCACY 

 

Lobbying/ 
Advocacy 

Campaigns 

 

Supporting or 
Criticizing 

Incumbents 

 

Legislative 
Scorecards 

 

Candidate 
Education 

 

LEGISLATIVE 
SCORECARDS 
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Sent to PUBLIC 
 

Published 
REGULARLY 

 
Includes  

ALL LEGISLATORS 
 

BROAD Range  
of Issues 

 
AVOIDS 

Commentary 

Sent to MEMBERS  
   
Published 
REGULARLY 
 
Includes  
ALL LEGISLATORS  
 
NARROW Range  
of Issues 
 
Commentary ALLOWED 
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CANDIDATE  
EDUCATION 

 

ISSUE ADVOCACY 

 

Lobbying/ 
Advocacy 

Campaigns 

 

Supporting or 
Criticizing 

Incumbents 

 

Legislative 
Scorecards 

 

Candidate 
Education 

 

 

CANDIDATE 
EDUCATION 

 

Offer to all 
 

Use only what is 
already gathered 

 
Only create new 

information if 
organization has 
reason to do so 
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CANDIDATE 
QUESTIONNAIRES 

VOTER EDUCATION 

 

candidate 
questionnaires 

 

candidate debates 
and forums 

 

candidate 
appearances 

 

appearances 
unrelated to 

candidacy 

QUESTIONS 
 

Unbiased Questions 
 

Open-Ended 
Questions 

 
Distribute to all 

Candidates 
 

Broad Range 
of Issues 

 
No Pledges 

 
FORMATTING 

 
No Editing 

 
Present Responses 

Equally 
 

Disclaimers 
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“Neither the League of 
Women Voters Education 

Fund nor any of its partners 
takes any position on or 

expresses any preference 
about the issues or 

candidates displayed on this 
site. The League of Women 
Voters does not support or 

oppose candidates or 
political parties.” 

QUESTIONS 
 

unbiased questions 
 

open-ended 
questions 

 
distribute to all 

candidates 
 

broad range 
of issues 

 
no pledges 

 
FORMATTING 

 
no editing 

 
present responses 

equally 
 

disclaimers 

DEBATES 
& FORUMS 

VOTER EDUCATION 

 

candidate 
questionnaires 

 

candidate debates 
and forums 

 

candidate 
appearances 

 

appearances 
unrelated to 

candidacy 
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QUESTIONS 
 

Unbiased Questions 
 

Broad Range of 
Issues 

 
FORMAT 

 
 Invite all Viable 

Candidates 

 
Fair Rules 

 
Impartial Moderator 

 
Unbiased Audience 

 
Equal Opportunity 

 
No Contextual 

Favoritism 
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CANDIDATE  
APPEARANCES 

VOTER EDUCATION 

 

candidate 
questionnaires 

 

candidate debates 
& forums 

 

candidate 
appearances 

 

appearances 
unrelated to 

candidacy 

CANDIDATE  
APPEARANCES 

 

Equal opportunity 
required 

 
 

No contextual 
favoritism  

 
 

Invite all viable 
candidates  
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APPEARANCE  
UNRELATED  
TO CANDIDACY 

VOTER EDUCATION 

 

candidate 
questionnaires 

 

candidate debates 
and forums 

 

candidate 
appearances 

 

appearances 
unrelated to 

candidacy 

APPEARANCE 
UNRELATED TO 

CANDIDACY 
 

Awards & Policy 
Updates 

 

No Equal 
Opportunity 

Required 

 

Avoid Mentioning 
Candidacy  

 
Don’t Time to 
Coincide with 

Election 

 

Disclaimers and 
Letters  
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VOTER 
REGISTRATION  

& GOTV 

VOTER 
REGISTRATION 

 
No Reference   

to Party/Candidate 
 

No Suggestion of 
Who to Vote For 

 
Make Service 

Available to 
EVERYONE 

 
Targeting for 

NONPARTISAN 
Reason 
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VOTER 
REGISTRATION 

 

No Reference   
to Party/Candidate 

 

No Suggestion of 
Who to Vote For 

 

Make Service 
Available to 

EVERYONE 

 

Targeting for 
NONPARTISAN 

Reason 

VOTER 
REGISTRATION 

 

No Reference   
to Party/Candidate 

 

No Suggestion of 
Who to Vote For 

 

Make Service 
Available to 

EVERYONE 

 

Targeting for 
NONPARTISAN 

Reason 
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VOTER 
REGISTRATION 

 

No Reference   
to Party/Candidate 

 

No Suggestion of 
Who to Vote For 

 

Make Service 
Available to 

EVERYONE 

 

Targeting for 
NONPARTISAN 

Reason 

VOTER 
REGISTRATION 

 

No Reference   
to Party/Candidate 

 

No Suggestion of 
Who to Vote For 

 

Make Service 
Available to 

EVERYONE 

 

Targeting for 
NONPARTISAN 

Reason 
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NO INCENTIVES FOR       
VOTER REGISTRATION AND/OR 

GOTV 
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BALLOT MEASURE 
ADVOCACY 

YOU CAN DO IT! 

Advocating for or against a ballot 
measure is lobbying, not political. 
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We are a resource for 
funding and engaging in 

advocacy! 6 

For more information 
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Take your 
advocacy work 
from good to 

great! 

WEST COAST 
  Oakland, CA EAST COAST 

Washington, DC 

866-675-6229 
advocacy@afj.org 

www.bolderadvocacy.org 
@AFJBeBold | @KeelyAFJ 

www.facebook.com/BolderAdvocacy 

TEXAS 
Dallas, TX 

Los Angeles, CA 


